WORKERS’ COMPENSATION


Independent Contractors Or Employees?

How To Tell The Difference

When considering workers compensation insurance, your clients need to know how to distinguish independent contractors from employees. Effective January 1, 1994, the Legislature amended Florida Statute 440.02(13)(d)(1) to detail nine criteria which must be satisfied before a worker can be classified as an independent contractor. According to the statute, the definition of “employee” does not include an independent contractor if:

1. The independent contractor maintains a separate business with his own work facility, truck, equipment, materials or similar accommodations;

2. The independent contractor holds or has applied for a federal employer identification number, unless the independent contractor is a sole proprietor who is not required to obtain a federal employer identification number under state or federal requirements;

3. The independent contractor performs or agrees to perform specific services or work for specific amounts of money and controls the means for performing the services or work;

4. The independent contractor incurs the principal expenses related to the service or work that he performs or agrees to perform;

5. The independent contractor is responsible for the satisfactory completion of work or services 

      “

The criteria for distinguishing an independent contractor from an employee is different for workers’ comp purposes than it is for tax purposes.


that he performs or agrees to perform and is or could be held liable for failure to complete the work or services;

6. The independent contractor receives compensation for work or services performed for a commission or on a per-job or competitive-bid basis and not on any other basis;

7. The independent contractor may realize a profit or suffer a loss in connection with performing work or services;

8. The independent contractor has continuing recurring business liabilities or obligations; and

9.        The success or failure of the independent contractor’s business depends on the relationship of business receipts to expenditures.

I
In order to be classified as an independent contractor, the worker must meet all nine of these criteria. Otherwise, the worker is the employer’s employee for workers’ compensation purposes. The statute carves out certain exceptions to the applicability of these nine criteria for distinguishing independent contractors from employees. 

An employer faces stiff penalties and exposures for misidentifying an employee as an independent contractor. The Division or Workers’ Compensation or the Department of Labor and Employment Security can fine an employer as much as $5,000.00 for each Employee that the employer misidentifies as an independent contractor.

Depending upon the circumstances and severity of the claims, an injured employee, whom the employer has misidentified as an independent contractor, may opt to bring a civil lawsuit to recover tort damages against his or her employer, instead of seeking workers’ compensation benefits. Obviously, the employer will owe additional workers’ compensation premium for each employee that the employer has misidentified as an independent contractor.

*ALL NINE ITEMS MUST BE MET.






